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Opi ni on by Chapman, Admi nistrative Trademark Judge:

On Novenber 16, 2000, East Penn Manufacturing Conpany,
Inc. (a Pennsylvania corporation) filed an application to
regi ster the mark MARI NE MASTER on the Principal Register
for “electric storage batteries” in International Cass 9.
The application is based on applicant’s clained date of
first use and first use in comrerce of February 1997. In

response to a requirenent and an inquiry of the Exam ning
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Attorney, applicant disclained the word “marine,” and
cl ai med ownership of Registration No. 2,419,712, issued
January 9, 2001, for the mark GOLF MASTER (“gol f”

di sclainmed) for “electric storage batteries.”

Regi strati on has been refused under Section 2(d) of
the Trademark Act, 15 U. S.C. 81052(d), on the ground that
applicant’s mark, when applied to its identified goods, so
resenbl es the registered mark MARI NEMASTER for “steering
controls and assenblies for marine use”?; and for “push-pul
controls, throttle controls, shift controls, and parts
thereof for marine use,”? both registered to the sane
entity, (Anerican Chain & Cable Conpany, Inc., a New York
corporation, which subsequently changed its nanme to FK
| ndustries, Inc.), as to be likely to cause confusion,

m st ake or decepti on.

When the refusal was made final, applicant appeal ed.
Briefs have been filed. An oral hearing was held before
t he Board on April 10, 2003.

We affirmthe refusal to register. 1In reaching this
concl usi on, we have foll owed the guidance of the Court in

In re E. |I. du Pont de Nenmours & Co., 476 F.2d 1357, 177

! Registration No. 1,028,593, issued Decenber 30, 1975, Section 8
af fidavit accepted, renewed.

2 Registration No. 1,064,327, issued April 26, 1977, Section 8

af fidavit accepted, renewed.
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USPQ 563 (CCPA 1973). See also, In re Majestic Distilling
Conpany, Inc., 315 F. 3d 1311, 65 USPQ2d 1201 (Fed. Gr
2003). In any likelihood of confusion analysis, two key
considerations are the simlarities between the marks and
the simlarities between the goods and/or services. See
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dxie
Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cr
1997); and In re Azteca Restaurant Enterprises Inc., 50
UsP@d 1209 (TTAB 1999).

The involved marks are virtually identical, differing
only by the space between the words MARI NE MASTER in
applicant’s mark. Applicant acknow edges that “[t]here is
no dispute as to the identity of the marks.” (Brief, p. 3,
and reply brief, p. 1.) This fact “wei ghs heavily agai nst
applicant.” In re Martin' s Fanous Pastry Shoppe, Inc., 748
F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984). Indeed,
the fact that an applicant has selected the identical nark
of a registrant “weighs [so] heavily against the applicant
that applicant’s proposed use of the mark on “goods..

[ whi ch] are not conpetitive or intrinsically related [to
registrant’s goods]...can [still] lead to the assunption
that there is a common source.” In re Shell G Co., 992

F.2d 1204, 26 USPQ2d 1687, 1688-1689 (Fed. Cr. 1993).
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“The greater the simlarity in the marks, the |l esser the
simlarity required in the goods or services of the parties
to support a finding of |ikelihood of confusion.” 3 J.

McCarthy, McCarthy on Tradenmarks and Unfair Conpetition,

§23:20.1 (4th ed. 2001).

We turn to a consideration of the cited registrant’s
goods (in both registrations) and applicant’s goods.
Applicant contends that its “electric storage batteries”
and the cited registration’s “steering controls and
assenblies for marine use” and “push-pull controls,
throttle controls, shift controls, and parts thereof for
marine use” are very different goods; that applicant’s
goods and the goods identified in the cited registrations
are not related and woul d not be manufactured in the sane
facilities; that the manufacture of applicant’s “electric
storage batteries” is very specialized, involving “a very
[imted nunber of manufacturers,” and also requiring
“hi ghly specialized equi pment,” whereas the manufacture of
regi strant’s goods “does not require specialized equi pnent”
(brief, p. 4); that applicant and regi strant are not
conpetitors and any “expected expansion of registrant’s
product |ine of nechanical controls and assenblies for
mari ne use woul d not be electric storage batteries” (brief,

p. 5); that the Exam ning Attorney’s evi dence does not
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establish the involved goods are related; that the involved
goods of applicant and regi strant are purchased “only after
careful thought and consideration” (brief, p. 5); that

t hese goods are sold to “a small and sophisticated group”
who purchase the goods “for repair, or replacenent of
existing itens” (reply brief, p. 2); that the goods are
sold “in a very limted nunber of outlets which cater to a
very limted clientele” who are “highly discrimnating and
uniquely famliar with the providers of such goods” (brief,
p. 6); and that “both Applicant’s and Registrant’s goods
are sold personally” and involve investigation and

i nspection prior to purchase, thereby dispelling any
confusion (brief, p. 6).

As evi dence thereof, applicant submtted advertising
l[iterature concerning its product, applicant’s news
rel eases regarding its MARI NE MASTER batteries, and a
“Marine Master Ad Schedul e.”

The Exami ning Attorney argues that the parties’ goods
are related and/or conplenentary in that they are al
boati ng accessories used in the operation, maintenance and
repair of boats; that these goods travel in the sane
channel s of trade; that there is no restriction in
applicant’s identification of goods as to trade channel s

and there is evidence of the sane trade channels; that
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prospective purchasers (boat owners) would likely assune
that batteries, steering controls for marine use and push-
pull controls, throttle controls and shift controls for
mari ne use, when sold under the same mark, emanate froma
single source; that even if the purchasers are

sophi sticated this does not nean that they are

sophi sticated about trademark |aw, or that they are i mune
from source confusion; and that doubt on the issue of

i kel i hood of confusion nust be resol ved agai nst applicant
as the newconer.

I n support of his position, the Exam ning Attorney
submtted (i) several third-party registrations, each of
whi ch i ssued on the basis of use in commerce, and (ii)
printouts fromsone Internet web sites

It is well settled that goods need not be identical or
even conpetitive in order to support a finding of
i kel i hood of confusion. Rather, it is sufficient that the
goods are related in some nanner or that the circunmstances
surrounding their marketing are such that they would be
likely to be encountered by the sane persons in situations
t hat woul d give rise, because of the marks used thereon, to
a mstaken belief that they originate fromor are in sone
way associated with the same producer or that there is an

associ ati on between the producers of the goods or services.
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See In re Martin’ s Fanous Pastry Shoppe, Inc., supra; Inre
Qous One Inc., 60 USPQ2d 1812 (TTAB 2001); and In re
Peebles Inc., 23 USPQd 1795 (TTAB 1992).

The Internet web site pages provided by the Exam ning

Attorney include (i) Boat Accessories and Supplies Catal og

which |ists categories of equi pnent such as “engi ne parts
and accessories” and “steering and engine controls”; (ii)

Mari ne Equi pnment & Supplies which [ists categories of

equi prent such as “batteries & accessories,” “engines &
parts” and “steering systens, wheels & controls”; and (iii)

Tri-Lakes Center which lists categories of equi pnent such

as “engi ne accessories and systens” and “batteries.”

When considering the third-party registrations
submtted by the Exam ning Attorney, it is settled that
third-party registrations are not evidence of conmercia
use of the marks shown therein, or that the public is
famliar with them Nonetheless, third-party registrations
whi ch individually cover a nunber of different itens and
whi ch are based on use in conmerce have sone probative
val ue to the extent they suggest that the |listed goods
emanate froma single source. See In re Al bert Trostel &
Sons Co., 29 USPQ2d 1783, 1785 (TTAB 1993); and In re Micky
Duck Mustard Co., Inc., 6 USPQRd 1467, footnote 6 (TTAB

1988) .
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W recogni ze, as argued by applicant, that the third-
party registrations do not include specific listings of the
exact sane products involved herein (i.e., “electric
storage batteries” in the current application, and
“steering controls and assenblies for marine use” and
“push-pull controls, throttle controls, shift controls, and
parts thereof for marine use” in the cited registrations).
However, the third-party registrations nade of record by
t he Exam ning Attorney include the follow ng: Registration
No. 1,846,483 issued for, inter alia, “electric starter
switches, ... marine battery termnals, ...push-pul

swi t ches,” and engine throttle controls”; Registration
Nos. 1,807,020 and 1,807,021, both issued for, inter alia,
“electronic controls for navigational aides and signaling
equi pment, ... batteries, ... electrical power supplies,

and ... electronic regulators for use in navigational

equi pnent”; and Regi stration No. 1,006,011 issued for,

inter alia, “notor boat accessories, nanely, ... power
steering units,” “notor boat electrical conponents, nanely,
engine ignition systens, ... and electrical power
isolators,” “throttle control mechanisns,” and “notor boat
instrunents, nanely, ... battery neters.” These

regi strations indicate that goods of the same general type

as the applicant’s and registrant’s may emanate froma
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single source, and the third-party registrations and web
site materials further indicate that there is a comerci al
rel ati onship between electric storage batteries and narine
steering controls, throttle controls and shift controls.

We find that the Exam ning Attorney has established
t hat applicant’s goods and the goods in each of the two
cited registrations are related. See Hewl ett-Packard
Conmpany v. Packard Press, Inc., 281 F.3d 1261, 62 USPQd
1001, 1004 (Fed. Cr. 2002)(“even if the goods and services
in question are not identical, the consum ng public may
perceive them as rel ated enough to cause confusion about
the source or origin of the goods and services”).

Applicant argues that there is a separate and
speci al i zed manufacturing process required to produce
electric storage batteries vis-a-vis the manufacturing of
various steering and throttle controls for boats. However,
the argunent is not relevant to our determ nation of the
registrability of applicant’s mark. As the Court of
Appeal s for the Federal Circuit stated in the case of Inre
Maj estic Distilling Conpany, Inc., supra at 1204:

Al t hough the PTO apparently found no
evi dence of any manufacturer who both
brews malt liquor and distills tequil a,
Maj estic has not shown that the PTO s

| ack of evidence in that regard is

rel evant . Unl ess consuners are aware of
the fact, if it is one, that no brewer
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al so manufactures distilled spirits, that
fact is not dispositive. The DuPont

factors require us to consider only

“trade channels,” which may be, but are

by no nmeans necessarily, synonynous with

manuf acturing channels. |In this case,

Maj esti c has not denonstrated that

consuners distinguish al coholic beverages

by manufacturer rather than brand nane.
Li kewi se, in the case now before the Board, there is no
evi dence that consuners distinguish the involved goods by
manuf act urer or manufacturing process, rather than by brand
name.

The record before us establishes that the respective
goods of the parties are related in a comercially
significant manner, and thus are associated or rel ated
goods in the mnds of the consum ng public. See Seaguard
Corporation v. Seaward International, Inc., 223 USPQ 48
(TTAB 1984) (SEA GUARD for a resilient cushion for
pl acenent between a narine vessel and a structure or
bet ween two sea vessels held confusingly simlar to SEA
GUARD and design for marine paint); In re Cruising Wrld,
Inc., 219 USPQ 757 ( TTAB 1983) (CRU SI NG WORLD for out! et
services for yachts and mari ne accessories held confusingly
simlar to CRU SING WORLD for a nagazine); and @ulf Ol
Corporation v. @l f Marine Products Corp., 158 USPQ 613
(TTAB 1968) (GULF for pleasure boats held confusingly

simlar to GULF for gasoline, diesel fuel and lubricating

10
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oils and greases, all designed and intended for use in
boats, and batteries and battery accessories which are
adaptable for use in boats).

We note that registrant’s goods are limted to “...for
mari ne use.” However, applicant has included no
restriction as to trade channels or purchasers or uses of
its “electric storage batteries” in its identification of
goods. Thus, its goods, as identified, are broad,
including all types of electric storage batteries,

(i ncluding those for marine use) and nust be deened to be
offered to all classes of custoners through all normal
channels of trade. |In point of fact, applicant’s specinens
of record as well as its advertising literature nmake cl ear
that applicant’s batteries are prinmarily for nmarine use
and, additionally, applicant sells batteries for use in
recreational vehicles. Thus, the Board nust consider that
the parties’ respective goods could be offered and sold to
t he sane class of purchasers (boat owners interested in
mari ne accessories and engine parts) through all norma
channel s of trade. See Octocom Systens Inc. v. Houston
Comput ers Services Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed.
Cir. 1990); Canadi an |Inperial Bank of Commerce, Nati onal

Association v. Wlls Fargo Bank, 811 F.2d 1490, 1 USPQd

11
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1813 (Fed. Cir. 1987); and In re Smth and Mehaffey, 31
USPQd 1531 (TTAB 1994).

Appl i cant al so argues that the purchasers of these
goods are sophisticated, and purchase the goods for very
specific uses after investigation and inspection. Wile we
agree that the purchase of electric storage batteries and
various steering and throttle controls for marine use woul d
be made with some degree of care, nonetheless, we find
that, even assumi ng that the purchasers of the goods in
guestion are discrimnating purchasers, this does not nean
t hat such purchasers are inmmune from confusion as to the
origin of the respective goods, especially when sold under
the identical mark. See Wiss Associates Inc. v. HRL
Associ ates Inc., 902 F.2d 1546, 14 USPQ2d 1840 (Fed. Gr.
1990); Aries Systens Corp. v. Wrld Book Inc., 23 USPQd
1742, footnote 17 (TTAB 1992); In re Pellerin MI nor
Cor poration, 221 USPQ 558 (TTAB 1984); and Aeroj et - CGenera
Corporation v. American Standard, Inc., 171 USPQ 439 (TTAB
1971). Sinply put, even a purchaser who exercises a great
deal of care would not recognize that MARI NE MASTER and
MARI NEMASTER represent two different sources of the goods.

According to applicant, there have been no instances
of actual confusion in about five years of coexistence of

applicant’s mark and the nmark in the two cited

12
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regi strations. However, there is no evidence of
applicant’s and regi strant’ s geographi c areas of sal es; nor
is there information as to the anount of registrant’s
sales. Further, there is no information fromthe
registrant as to its experience of any confusion. |In any
event, the test is |likelihood of confusion, not actual
confusion. See Wiss Associates Inc. v. HRL Associ ates
Inc., supra, and In re Kangaroos U S A, 223 USPQ 1025
(TTAB 1984) .

Finally, any doubt on the question of |ikelihood of
confusi on nust be resol ved agai nst the newconer as the
newconer has the opportunity to avoid confusion, and is
obligated to do so. See TBC Corp. v. Holsa Inc., 126 F. 3d
1470, 44 USPQRd 1315 (Fed. G r. 1997); and In re Hyper
Shoppes (OGhio) Inc., 837 F.2d 840, 6 USPQ2d 1025 (Fed. G r
1988) .

Based on the identity of the marks, the rel at edness of
the parties’ respective goods, and the simlarity of the
trade channel s and purchasers, we find that there is a
I'i kel i hood that the purchasing public would be confused
when applicant uses MARINE MASTER as a mark for electric

storage batteries.

13
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Decision: The refusal to register under Section 2(d)
of the Trademark Act is affirned as to both cited

registrations.
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